TAMS SOFTWARE AND DATA LICENSE AGREEMENT

This License Agreement (this “Agreement”) is entered into this __ of ________, 2010 (the “Effective Date”), between Genuine Parts Company d/b/a NAPA, a Georgia corporation (“GPC”) and ______________, a __________ corporation//LLC/LP/sole proprietorship (“Licensee”).

WITNESSETH

WHEREAS, GPC has created various types of Software (the “Software”) and is authorized to license such Software, which assists NAPA store owners in the management of various aspects of their store(s); and

WHEREAS, Licensee desires to purchase and obtain such License from GPC, which will authorize and allow Licensee access to and use the Software set forth in Exhibit A, attached hereto; 

NOW, THEREFORE, in consideration of the mutual covenants and agreements herein contained, and other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereto agree as follows:

1. LICENSE.

Subject to the terms and conditions set forth in this Agreement, and effective only during the term of this Agreement, GPC grants Licensee an individual, limited, non-exclusive, non-transferable, non-assignable and revocable License to Use the Software and System Data on Designated Equipment in accordance with the restrictions set forth herein to facilitate the management of Licensee store(s).  Licensee does not have the right to sublicense the Software without the prior written consent of GPC.  Licensee acknowledges that all copies of the Software, as well as all proprietary rights in and to the Software, including all copyright, patent and trade secret rights, are and shall remain the sole property of GPC, and Licensee shall have no rights whatsoever to such proprietary information other than as set forth herein.
2. DEFINITIONS.

Capitalized terms used in this Agreement have the meanings as set forth below, unless otherwise expressly set forth herein.


a) “Software” shall mean all TAMS applica​tion programs, software, and related materials that are set forth in Exhibit A, which include source disks, source code and listings in machine-readable or printed form, and any updates furnished by GPC to Licensee.


b) “System Data” shall mean all data, in machine-readable or printed form, provided to the Licensee in connection with the Software.    

c) “Designated Equipment” shall mean the single central process​ing TAMS server unit and its associated equipment designated by the system type and serial number.

d) “Use” shall mean copying any portion of the Software or System Data from storage units or media onto equipment or using any Software or System Data in support of the use of any equipment or pro​gram.


3.    TERM AND TERMINATION.
The License granted to the Licensee shall continue for a term of one year.  This Agreement shall automatically renew for successive one year terms until termination by either party pursuant to the terms herein.  This Agreement is subject to termination (i) immediately by Licensee, in the event that the Software cannot be used by Licensee; (ii) immediately by GPC, in the event that Licensee violates the obligations set forth herein and such violations are not corrected within fifteen (15) days following written notice; (iii) by either party for any reason upon thirty (30) days prior written notice to the other party; or (iv) immediately upon termination of the supply relationship between GPC and Licensee.  

Upon termination, the License granted hereunder shall immediately terminate.  Licensee shall immediately cease all use of the Software, the Confidential Information and Trade Secrets (as defined below), or any portion or derivative thereof, including but not limited to printouts and downloaded information, and shall return all copies and all derivatives thereof to GPC or certify to GPC in writing within thirty (30) days of termination that all copies of the Software, Confidential Information and Trade Secrets, and all derivatives thereof, have been destroyed.

4. FEES, PAYMENT, TAXES.

Licensee shall pay applicable invoiced amounts set forth in Exhibit A within 30 days of the invoice date.  Licensee shall also be responsible for taxes applicable to Licensee arising out of this Agreement, except for taxes imposed on GPC’s income.  If any payment due by Licensee is late, Licensee will be deemed to be in default.  Late payments will earn interest at the lower of a monthly rate of 1.5 percent or the maximum interest amount allowed by local law. 

5. RESTRICTIONS.


a)
The Software and Sys​tem Data are confidential in nature and may not be provided or made available, in any form, to any other persons or entities without the prior written consent of GPC.  Licensee shall use the Software and System Data solely for the Licensee’s own purposes in a manner consistent with this Agreement.  Licensee shall be fully responsible to GPC for the actions of its employees or agents that violate this Agreement.


b)
Licensee may make a reasonable number of copies of the Software as necessary for backup, archival, and testing purposes.  Licensee may not otherwise copy the Software or distribute or transfer the Software (which includes the transfer of the Software installed on one mobile device onto another mobile device) without the prior written consent of GPC.  Additionally, System Data may not be reproduced, copied, modified, translated, reverse engineered, or disassembled in whole or in part, without the express written consent of GPC.  

c) The Software and Sys​tem Data may not be used, in whole or in part, on any server other than the Designated Equipment.

d) Licensee shall not remove, alter, or destroy any form of copyright notice, proprietary markings, or confidential legends placed upon or contained with the Sofware or related equipment.

e)
If Licensee sells or transfers the Software or Designated Equipment without GPC’s prior written consent or abandons the Designated Equipment, this Agreement shall automatically terminate and the Licensee shall immediately discontinue the Use of the Software and System Data.

f)
The Use of the Software or Designated Equipment by a subsequent TAMS user, by purchase or transfer by Licensee, which has been approved in advance by GPC in writing, will not subject the subsequent TAMS user to an additional license fee by GPC.  However, the subsequent TAMS user will be subject to any applicable Software maintenance and support fees going forward and must agree to be bound by the terms and conditions of this Agreement.

e) Licensee must adhere to any TAMS-related Agreements that may be signed in connection with an upgrade from older TAMS Designated Equipment under license with GPC, by fully retiring the original TAMS Designated Equip​ment from any future Use. Failure to comply with this stipulation will void any reduced upgrade Software license fee, and Licensee will be charged for a full hardware system license as a result.

4. CONFIDENTIALITY.

Licensee acknowledges that the Software and any other confidential or proprietary information of GPC provided to Licensee hereunder comprise confidential or proprietary information of GPC (collectively, “Confidential Information”). Licensee Shall not Use, disclose or permit any person or entity access to any Confidential Information, except as expressly permitted in connection with its performance hereunder. Licensee agrees to use reasonable efforts to protect the confidential or proprietary nature of such Confidential Information, using at least the same degree of care it utilizes for the protection of its own strictly confidential and proprietary information. The obligations under this Agreement with respect to Confidential Information that does not constitute a trade secret will continue for a period of five (5) years after the termination of this Agreement and will continue for any information that constitutes a trade secret (“Trade Secret”) for so long as such information remains a Trade Secret under applicable law.   Licensee acknowledges that if it breaches this section, GPC may have no adequate remedy at law available, may suffer irreparable harm, and shall be entitled to seek equitable relief in addition to any other remedies that may be available.

5. MAINTENANCE/MODIFICATION OF SOFTWARE AND EQUIPMENT

a) GPC and its third party service providers reserve the right to access and make changes to the Software at any time without prior notice to Licensee.  Such changes may include but are not limited to, changes to rules of operation, implementation of security measures, changes to accessibility policies and procedures, changes in types of terminal equipment and types of programming languages.

b) Licensee shall bear the sole responsibility of obtaining, maintaining, and operating at Licensee’s own expense all additionally required equipment and software needed in order to use the Software.  The minimum requirements may be updated from time to time by GPC.  

4. BREACH/DEFAULT

If any of the terms of this Agreement are breached by Licensee, GPC may take possession of the Software and any related equipment sold under this Agreement and cease delivery of any updates.  In the event of Licensee’s default, the Licensee is responsible for all collection costs, including costs incurred by GPC in taking possession of the Sofware and equipment, plus any attorney’s fees.

5. INDEMNIFICATION.


Licensee agrees that during the term of this Agreement it will defend, indemnify and hold GPC harmless from and against any claims from any person(s) arising out of or related to Licensee’s Use of the Software and System Data as well as any breach by Licensee of this Agreement.  Further, Licensee agrees to hold GPC harmless from and against any cliams arising out of or related to the products of GPC’s third party service providers.
6. INFORMATION.

Upon Use of the Software and related equipment by Licensee, the Software and related systems will collect basic information about Licensee’s accounts in order to improve both GPC’s and Licensee’s business as well as to monitor Licensee’s compliance with this Agreement.  The information collected shall include, but not be limited to, Software and related equipment information, Licensee’s business name, business address, telephone number, email address, Licensee’s customer names that have an account with NAPA, such customer sales information, inventory data, transactional data, and other general customer account information.  Such customer information will be used in aggregate form for market analysis and intelligence.  The specific information collected may be changed from time to time.  GPC owns any collected information and shall continue to own such information upon the termination of this Agreement.  Further, third party service providers of GPC may also collect and store Licensee information.  Licensee agrees that any information it inputs through its Software systems shall be information related to its business.  GPC and its third party providers disclaim all liability for personally identifiable or sensitive information that Licensee chooses to input into the Software and/or the related systems.  
7. WARRANTY/LIMITATION OF LIABILITY.

THE SOFTWARE AND RELATED EQUIPMENT IS PROVIDED TO LICENSEE HEREUNDER ON AN “AS IS” BASIS.  GPC MAKES NO REPRESENTATIONS OR WARRANTIES REGARDING  THE SOFTWARE OR EQUIPMENT.  GPC DOES NOT WARRANT THAT THE SOFTWARE AND EQUIPMENT WILL MEET LICENSEE’S NEEDS, THAT THE OPERATION OF THE SOFTWARE WILL BE UNINTERRUPTED, VIRUS-FREE OR ERROR-FREE, OR THAT THE SOFTWARE WILL BE COMPATIBLE WITH THE NETWORK, HARDWARE COMPONENTS, OR OTHER EQUIPMENT USED BY LICENSEE.  GPC DISCLAIMS ANY EXPRESS OR IMPLIED WARRANTIES REGARDING ANY SOFT​WARE, EQUIPMENT, OR SYSTEM DATA LICENSED HEREUNDER, INCLUD​ING ANY WARRANTIES OF MERCHANTIBILITY OR FITNESS FOR A PARTICULAR PURPOSE, TITLE OR NON-INFRINGEMENT, OR ANY WARRANTIES ARISING BY STATUTE OR IN LAW, OR FROM A COURSE OF DEALING OR USAGE OF TRADE. 

UNDER NO CIRCUMSTANCES SHALL GPC BE LIABLE TO LICENSEE OR ANY OTHER PERSON OR ENTITY FOR ANY INCIDENTAL, SPECIAL OR CONSEQENTIAL DAM​AGES ARISING FROM ANY SOFTWARE OR SYSTEM DATA LICENSED HEREUNDER, EVEN IF GPC HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.  Some states do not allow the exclusion or limitation of liability or consequential or incidental damages, so the above limitation may not apply.  GPC’s entire liability and Licensee’s exclusive remedy for any failures of the Software, Designated Equipment, or the System Data shall be, at GPC’s option, either the return of the license fee or the replacement of the Software and/or equipment.

8. AUDITS.  

At GPC’s own expense, GPC (or its authorized representative) will be entitled to carry out an annual audit at a mutually agreeable date and time to ensure Licensee’s compliance with the terms and restrictions of this Agreement.  Licensee agrees to provide all reasonable assistance while GPC or its authorized representative conducts such audits.

9. FORCE MAJEURE.

Neither party will be liable for any loss, damage or delay resulting from any event beyond such party’s reasonable control (a “Force Majeure”) and performance dates will be extended to the extent of any delays resulting from a Force Majeure. Each party will promptly notify the other upon becoming aware that any Force Majeure has occurred or is likely to occur and will use its best efforts to minimize any resulting delay in or interference with the performance of its obligations under this Agreement.

10. ASSIGNMENT; SUCCESSORS AND ASSIGNS.

This Agreement may not be assigned, sublicensed, or otherwise transferred by Licensee, by operation of law or otherwise, other than as set forth herein, without GPC’s prior written consent.  The provisions of this Agreement shall be binding upon and shall inure to the benefit of the parties hereto and their respective officers, directors, employees, permitted successors and assigns.

11. MODIFICATION; WAIVER.

This Agreement may not be modified, except in a writing signed by each party hereto.  Failure of either party hereto to enforce at any time any term of this Agreement shall not be a waiver of that party’s right thereafter to enforce each and every term of this Agreement.

12. ENTIRE AGREEMENT. 

This Agreement constitutes the entire agreement of the parties hereto with respect to the subject matter hereof and no prior representation, inducement, promise or agreement, oral or written, between the parties not embodied herein shall be of any force and effect.

13. SEVERABILITY.

The invalidity or unenforceability of any provision in this Agreement shall not in any way affect the validity or enforceability of any other provision, and this Agreement shall be construed in all respects as if such invalid or unenforceable provision had never been in the Agreement.

14. SECTION HEADINGS. 

Section titles or captions contained herein are inserted only as a matter of convenience for reference and in no way define, limit, extend, or describe the scope hereof or the intent of any provision hereof.

15. GOVERNING LAW.  

This Agreement shall be governed, interpreted and construed in accordance with the laws of the state of Georgia without regard to any conflicts of law principles.  

16. FACIMILIE SIGNATURE; COUNTERPARTS.  

The parties hereby agree that signatures transmitted and received via facsimile are true and valid signatures for all purposes hereunder and shall bind the parties to the same extent as that of an original signature.  The parties may also execute this Agreement in counterparts, each of which will constitute an original.
IN CONSIDERATION of the grant of this License by GPC, Licensee agrees to take appropriate action by instruction, agreement, or otherwise with its employees or other persons permitted access to the Software, Designated Equipment, and/or System Data to ensure that the restrictions set forth above are understood and followed, and that the confidentiality of the Confidential Information, the Software and/or the System Data shall be secured and protected.

This Agreement governs the Software identified on Exhibit A attached hereto, and shall be in effect from the earlier to occur of: (i) the date the Agreement is signed by both parties; or (ii) the shipment of the Software.

Licensee acknowledges that applications related to the Software may include third party software, and Licensee arees to abide by third party software terms and conditions as they relate to the applicable Software.  

Each party represents that the person signing on behalf of their respective party has full authority to enter into this Agreement and that this Agreement shall become binding when executed by both parties.  

In Witness Whereof, the parties hereto have executed this Agreement as of the date first above written.

LICENSEE





GENUINE PARTS COMPANY

BY: ________________________________

BY: _________________________

NAME: _____________________________

Name: _______________________

TITLE: _____________________________

TITLE: ______________________

Exhibit A

Product Listing

The following Software developed by GPC (including any and all copies, updates, modifications, functionally-equivalent derivatives, or any parts or portions thereof ) are covered by this Agreement (check all that apply):

____ TAMS - NAPA’s Total Automotive Management System (TAMS) point of sale and inventory management solution designed specifically for NAPA Auto Parts stores.
____ TAMS II – Next generation of  NAPA’s Total Automotive Management System (TAMS) point of sale and inventory management solution with a user friendly graphic interface.
____ TAMS Multi-Store – NAPA’s Total Automotive Management System (TAMS) point of sale and inventory management solution with a user friendly graphic interface designed for multi-store groups. 
____ TAMS II Call Manager - A complete Internet Protocol (IP) telephony solution which seamlessly integrates the store’s phone system with the TAMS II point of sale solution.
____ TAMS II Document Imaging – A web-based software application that enables NAPA Auto Parts stores to capture, manage, and share customer invoices, statements, and other business documentation in an easily accessible and secure central repository.
Product Pricing

The following table outlines the license fees associated with the Software that is covered by this Agreement:

All pricing is for single location installations.  

	PRODUCT
	LIST PRICE*
	SUPPORT FEE*
	Support Fee Billing     Period

	TAMS

TAMS II

TAMS Multi-Store

TAMS II Call Manager

TAMS II Document Imaging
	$  N/A

$  N/A

$  N/A

$3600.00

$170.00

                                     
	$225.00 

$225.00 

$337.00 

$600.00 

$80.00 base fee                                      + $.015 per invoice                                    + $.015 per statement                                     + $3.85 per GB of storage                     

	  Monthly

  Monthly

  Monthly

  Annual

  Monthly


*Prices are subject to change.  GPC shall provide ninety (90) days prior written notice of any price increases.
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